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1. The Committee had before it hearing bundles paginated A-Z, 1-505, 506-811, 

812-814, 815-816 and 817-819, together with the written submissions of Counsel 

paginated 820-874. References to numbered pages are references to pages in 

those hearing bundles. 
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APPLICATION THAT THE HEARING BE HELD IN PRIVATE 

 

2. Miss Hatt, on behalf of ACCA, applied for the hearing to be held in private.  She 

submitted that the public interest in holding the hearing in public was outweighed 

by the need to maintain the privacy of Client A, whose financial circumstances 

and health would be considered throughout the hearing. 

 

3. Mr Wilton, on behalf of Mr Russell, supported the application. 

 

4. The Committee acknowledged the presumption that hearings of the Committee 

should be heard in public. However it was satisfied that the interests of Client A, 

and her right to a private life and maintaining confidentiality in relation to her 

heath and finances, outweighed that of a public hearing. Accordingly, the 

Committee directed that the proceedings would be held in private until otherwise 

ordered by the Committee. 

 
ALLEGATIONS 

Allegation 1  

Mr James Robert Russell, an FCCA member and holder of a practising certificate 

with audit qualification: 

(a) Telephoned Client A on 2 May 2012 to discuss their   

  testamentary wishes for a revised will despite: 

(i) Client A stating that they did not want to be contacted further 

  on the matter; and/ or 

(ii) Knowing that Client A had instructed alternative solicitors to 

  a revised will; 

(b) Visited Client A on 10 May 2012 at short notice to: 

(i) execute a revised will despite: 

 

a. Client A stating that they did not want to be contacted  further 

on the matter; and/ or 

 



 HEARING  

 

b. knowing that Client A had instructed alternative  solicitors 

 to draft a revised will; 

  and/ or 

 (ii) execute a Lasting Power of Attorney that Client A had not  
 sought to initiate; 

(c) Instructed solicitors A to prepare a revised will for Client A   

  despite: 

(i) not having Client A’s instructions to do so; 

(ii) Client A stating that they did not want to be contacted further 

  on the matter; and/ or 

(iii) knowing that Client A had instructed alternative solicitors to 

  draft a revised will; 

(d) Instigated the instruction of solicitors A to draft and/ or register a Lasting 

Power of Attorney for Client A without Client A’s prior instructions to do 

so. 

(e) In light of any or all of the facts set out at allegations 1(A) – (D) above, it 

is alleged that Mr James Robert Russell is guilty of  misconduct pursuant 

to bye-law 8(a)(i). 

 
Allegation 2 
 

Mr Russell, an FCCA member and holder of a practising certificate with audit 

qualification: 

 

(a) disclosed confidential information obtained as a result of a  professional  

 and business relationship with Client A, to Solicitors B, in respect of the 

preparation of a Lasting Power of Attorney for that Client, without 
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authority to do so, and in so doing acquired a personal advantage and/or 

the advantage of a third party. 

(b) In light of the facts set out in allegation 2(a) above, Mr Russell’s 

conduct was contrary to the fundamental principle of 

confidentiality. 

(c) In light of the facts set out at allegations 2(a) and (b) above, Mr  

  Russell is: 

(i) Guilty of misconduct pursuant to bye-law 8(a)(i); or 

(ii) Liable to disciplinary action pursuant to bye-law 8(a)(iii). 

 
 
BACKGROUND 

 
 

5. Mr Russell was admitted as a member of ACCA on 15 July 1998, and 

thereafter admitted as a Fellow on 15 July 2003. At all material times Mr 

Russell was a director in the accountancy firm Gorrie Whitson Chartered 

Accountants ("GW"). 

 

6. Client A executed a will (Will 1) in April 2007. In September 2007, she 

executed an Enduring Power of Attorney ("EPA") in which Mr Russell, a 

solicitor Mr 3, and [("Ms 1")] had power to act jointly on her behalf.  

 

7. In November 2011, Client A underwent a [Private] at the behest of Mr Russell 

and Mr 3 which concluded that she [Private] to execute a new will ("Will 2"), 

and Will 2 was therefore executed.   

 

8. Following the execution of Will 2, Client A and family members sought a copy 

of this will from Mr 3 in January 2012 (p.84), February 2012 (p.86) and on at 

least 5 occasions between 3 and 13 April 2012 (pages 88 to 94). One was not 

provided. 

 

9. On 10 April 2012, Mr 2 attended Client A’s home to discuss her wish to instruct 

Mr 2's firm to make a new will. His attendance note of this meeting is at pages 
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409 to 411. Ms 1 was present throughout this meeting, save when Client A 

gave Mr 2 instructions about the contents of the will.  

 

10. At this meeting, Client A indicated to Mr 2 that:  

 

a. she was confused by the advice she had received from Mr Russell and 

Mr 3;  

b. she had requested a copy of Will 2 from Mr 3 on several occasions, but 

she had not received a copy; 

c. her prime wish was that Ms 1 received the bulk of her estate outright;  

d. she recalled being advised by Mr Russell and Mr 3 to create a trust for 

which they would be trustees;  

e. she feared that with Will 2, she had created a discretionary trust where 

Mr Russell and Mr 3 would be the decision makers in terms of what [Ms 

1] did or did not receive.  

 

11. On 11 April 2012, Mr Russell learned from Mr 3 that there had been 

correspondence indicating Client A’s wish to revisit the terms of her will 

(p.395). 

 

12. On 12 April 2012, Mr Russell e-mailed another solicitor, Mr 4 (p.457) with an 

urgent query regarding Client A’s affairs and seeking advice on some matters 

concerning Client A’s will.  

 

13. By email on 13 April 2013 (p.678), Mr 3 sent Mr Russell various attachments, 

including draft letters and emails he wanted to send to Client A, Ms 1 and Mr 5. 

 

14. On 13 April 2012, Client A gave instructions to Mr 6, a partner at Mr 2's firm, to 

draw up a new will (Will 3) (Mr 6's attendance note was at pages 413 to 417). 

Ms 1 was at this meeting but left when discussions began regarding the 

contents of the will.  

 

15. During this meeting with Mr 6, Client A again indicated that she did not 

understand the terms of her existing will or why it contained a trust and that 

she had been unable to obtain a copy of her existing will which was causing 

her considerable worry.  
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16. Client A provided her instructions to Mr 6 regarding the contents of the will and 

that she wished [Ms 1] and Mr 2 to be executors (pages 414 and 415). The 

creation of a Lasting Power of Attorney was also discussed. Client A indicated 

that she wished [Ms 1] and Mr 2 to be Attorneys, as opposed to the previous 

Attorneys of Mr Russell, Mr 3 and [Ms 1]. 

 

17. On 20 April 2012, Client A wrote to Mr 3 indicating her concerns that Will 2 did 

not show what she really wanted, and since Mr 3 had not provided her with a 

copy, she had decided to instruct new solicitors to draw up a new will, and that 

she would therefore not need to see him or Mr Russell on Tuesday 24 April 

2012, as previously arranged. In the letter (p.96) Client A indicated that she 

wanted Mr 3 to continue working on her behalf but that she did not want to be 

contacted by telephone, as she did not want to discuss the matter any further. 

The letter was sent under the cover of an email sent on 21 April 2012. 

 

ACCA'S CASE 

 

18. ACCA relied upon the documentation within the hearing bundle in the 

presentation of its case. Mr 2 was the only witness called to give evidence on 

behalf of ACCA. He was a Solicitor and longstanding acquaintance of Client A.  

 

Allegation 1(a) 

 

19. On 2 May 2012 Mr Russell telephoned Client A to discuss her testamentary 

wishes. Ms Hatt played a recording of this call, the transcript of which is at 

pages 103 to 108.   

 

20. During the call, Mr Russell did not ask Client A about the e-mailed letter dated 

20 April 2012, or discuss any of the concerns he had about it, and he did not 

ask her about her instructing new solicitors to draft a revised will. Client A did 

not refer to these matters during the call.    

 

21. Mr Russell asked Client A a number of questions about her testamentary 

wishes. At the time of the call Client A did not have a copy of her will in front of 

her and ACCA's case was that it was apparent from both the recording and the 

transcript that she was at times confused and simply responding to facts that 

were put to her. Ms Hatt submitted that Client A's age, the unsolicited nature of 
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this call and her previously expressed wish that she was not contacted to 

discuss the matter further were all important factors in relation to criticisms of 

Mr Russell in relation to this conduct.   

 

Allegations 1(b), 1(c) and 1(d) and Allegation 2 

 

22. The LPA had been previously discussed by Mr 7 and Mr Russell in early May 

2012, prior to the meeting on 10 May 2012, as indicated by Mr 7 in 

correspondence to ACCA in February 2016 (p.387).  

 

23. In this correspondence Mr 7 explained: 

 

a. that Mr Russell had contacted him in early May 2012 to discuss Mr 

Russell’s concerns arising from the cancellation of a meeting at very 

short notice by way of letter;  

b. Mr Russell’s belief that Client A’s signature had been cut and pasted;  

c. Mr Russell’s concern that the e-mail had been sent from an account 

which was not Client A’s, that e-mail was not Client A’s usual means of 

contact, and that no hard copy of the letter had been received (p.387).  

 

24. Mr 7 indicated in this correspondence that he understood Mr Russell and Mr 3 

saw their Client’s position as vulnerable and fraught with risks in view of the 

way her signature had been used, and that it was decided that matters were 

best supervised under the Office of the Public Guardian ("OPG"). 

 

25. This was followed by Mr Russell’s telephone call to Mr 7 on 9 May 2012, which 

culminated in Mr 7 pre-populating an LPA with Client A’s personal details and 

attending the meeting with Mr Russell and Mr 3 on 10 May 2012 to have it 

executed. He brought the pre-populated LPA and a blank version, in the event 

Client A wanted to make changes.  

 

26. Mr Russell’s telephone call was then followed by an unsolicited visit to Client A 

on 10 May 2012 by Mr Russell, Mr 3 and another solicitor, Mr 7. 

 

27. Client A was alone at home when the meeting took place. The meeting had not 

been requested by Client A, and was not scheduled in advance in that there 

was no arrangement made either directly with Client A or through her 
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secretary. Ms Hatt submitted that Mr Russell had the opportunity to arrange 

the visit, given that he had spoken with Client A’s secretary a few days before 

the meeting took place. Neither her secretary, nor Ms 1 was therefore aware of 

the visit, and they were not with Client A at the time of the visit. Ms Hatt 

submitted that the meeting was designed to take place in the absence of Ms 1 

and her secretary, both of whom may very well have expressed concern at the 

proposed revised will.     

 

28. Ms Hatt submitted that this meeting was for the purpose of discussing a 

revised will with Client A (Will 4), which had been drafted by Firm 1 at the 

behest of Mr Russell (page 110–117 are e-mails between Mr Russell, Mr 3 and 

Mr Carver). This instruction to draft Will 4 was the subject of Allegation 1(c). 

 

29. The revised will was signed by Client A at this meeting. It was witnessed by Mr 

7 and an unknown man who Mr Russell had approached in the street outside 

Client A's home to act as a witness (Mr Russell and Mr 3 were unable to act as 

witnesses as they were to be named executors in this will.) 

 

30. Mr 7, who had been engaged to draft and register the Lasting Power of 

Attorney ("LPA"), arrived at Client A's house at Mr Russell's behest in order to 

discuss an LPA with Client A. He prepared an attendance note of his visit 

(pages 317 to 323). It is the instruction to prepare this LPA that gives rise to 

Allegation 1(d). The revelation of confidential information to Mr 7 gives rise to 

Allegation 2. 

  

31. Client A discussed the LPA with Mr 7 in the absence of Mr Russell and Mr 3, 

save for when Mr Russell came back in to the room to see how things were 

going. Mr Russell then reassured Client A that the LPAs were extremely 

helpful, particularly as people became elderly and that issues of capacity could 

arise for both Client A and [Ms 1].    

 

32. Client A signed the LPA at the meeting on 10 May 2012, as witnessed by Mr 7, 

Mr Russell and Mr 3. A copy of the signed LPA is at pages 325 to 336.  

 

33. The LPA appointed Mr Russell and Mr 3 to act jointly and severally as Client 

A’s Attorneys and had the effect of revoking or overriding the EPA of 2007 
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(pages 294–300), in which Mr Russell, Mr 3 and Ms 1 had been appointed to 

act, whereas this new LPA had the effect of removing her as an attorney.  

 

34. Mr Russell provided Mr 7 with information during their telephone conversation 

on 9 May 2012, prior to Firm 2 issuing their Letter of Engagement to Client A.  

  

35. The information concerned was:  

 

a. Client A’s name, residential address and date of birth;  

b. Client A’s general financial standing to the extent it was substantial 

[Private].  

 

36. Prior to the disclosure of this information by Mr Russell to Mr 7, Mr Russell 

received a verbal assurance of confidentiality from Mr 7.  

 

37. This information was known to Mr Russell in his professional capacity as Client 

A’s accountant and it was therefore confidential information which should not 

have been disclosed without Client A’s proper and specific authority, which Mr 

Russell did not have. Neither did Client A know that this information was being 

disclosed to another solicitor in relation to the preparation of an LPA on her 

behalf.  

 

38. Ms Hatt submitted that even if some or all of the information was in the public 

domain, this did not absolve Mr Russell from his obligation with regard to 

professional confidentiality, and neither did Mr 7’s verbal assurance. She 

submitted that the seriousness of the breach of confidentiality was 

exacerbated by the very public profile of Client A. 

 

39. Ms Hatt submitted that this was of importance given that Ms 1 had been an 

Attorney along with Mr Russell and Mr 3 in the previous EPA of 2007 and in 

the context of Client A’s instructions to her new solicitors (Mr 2's firm) on 13 

April 2012, just under 4 weeks earlier, when she had indicated her wish to 

appoint [Ms 1] and Mr 2 as her Attorneys. 

 

40. There were a number of references in Mr 7’s attendance note to Client A 

referring to [Ms 1] during their meeting in particular: 
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a. Client A’s indication that she was not sure she required an LPA as [Ms 1] 

did a great deal for her (p.320);  

b. Client A’s enquiry as to whether [Ms 1] should be at the meeting in order 

to decide whether to deal with the LPA (p.320); 

c. Client A’s enquiry as to whether [Ms 1] needed to sign the document; 

d. Client A’s indication that she only wanted [Ms 1] to know about the LPA; 

e. Client A’s insistence that [Ms 1] was notified of any decision to be made 

given the help she gave [Client A].  

 

41. Mr 7’s file note did not record  

 

a. that he gave Client A a reason for replacing the EPA with an LPA.  

b. that he asked Client A who she wanted to be appointed as Attorneys in 

the LPA; 

c. that he properly explained to Client A the effect of the new LPA [Private], 

in other words that only Mr Russell and Mr 3 had the power to act on her 

behalf and not [Ms 1]; his attendance note at one point suggests that he 

told her quite the opposite. i.e. that Mr 3 and Mr Russell could only make 

decisions about Client A's assets after having consulted with Ms 1. 

 

42. Following the meeting, Mr Russell, Mr 3 and Mr 7 went to the local garden 

centre, where Mr 7 explained that he would need to file the LPA with the Office 

of the Public Guardian.  

 

43. His attendance note records Mr Russell and Mr 3’s concern that Ms 1 may not 

be happy with the situation as well as their view that they were dealing with 

matters in Client A’s best interests given their concern that Ms 1 had too much 

influence over Client A. 

 

44. ACCA referred to Client A's witness statement dated 16 April 2013, prepared 

for Court of Protection proceedings, in which Client A vehemently rejected any 

suggestion of undue pressure or influence from [Ms 1] regarding her estate 

(p.288). She also refuted the suggestion that she had ever had any occasion 

to tell Mr Russell and Mr 3 that she believed that Ms 1 or [Mr 5] wished to 

influence her unduly and indicated that nothing could be further from the truth.  
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45. Mr Russell e-mailed Mr 7 later on 10 May 2012, instructing him to file the LPA 

at the OPG that day (p.354) which was lodged with the OPG on 11 May 2012 

(p.380).  

 

46. Mr Russell also e-mailed Mr 7 on 11 May 2012 instructing him to send his 

client care letter to him, and not Client A and stated that he would liaise with 

Client A (p.140).  

 

47. In the meantime, Mr 2 received a telephone call from Ms 1 on the evening of 

10 May 2012, advising him of the visit that her mother had received from Mr 

Russell, Mr 3 and Mr 7 that day and indicating that Client A was extremely 

concerned about what had taken place and that she would be writing to Mr 3 

immediately to tell him of her concerns. This telephone call is also referred to 

in Mr 6’s attendance note at page 134. 

 

48. During the call, Ms 1 also told Mr 2 that [Client A] had indicated to her what Mr 

3 had told her when she opened the door to him and two others, namely that 

he was just passing on his way to Brighton and thought he would drop in 

(paragraph 33 of Mr 2's statement).  

 

49. Client A wrote to Mr 3 (at page 146). This letter appears to have been written 

on 10 May 2012 (or possibly the following day). In the letter Client A indicated 

that she realised that Ms 1 was not named as an attorney on the LPA, that she 

was very unhappy about this, and that she did not want the documents she 

signed that day to be lodged with the OPG.  

 

50. Client A met Mr 6 on 11 May 2012, following which he prepared a further 

attendance note of that meeting, set out at pages 136 – 138.  

 

51. During the meeting Mr 6 spent time alone with Client A to ascertain what had 

occurred the previous day. It is apparent from his attendance note that Client A 

was not clear what had happened the previous day and wanted Mr 6 to contact 

Mr 3 to find out (p.136-137) 

 

52. Client A’s secretary, Ms 8, typed a letter from Client A to Mr 3 (p.142) which 

had been dictated to her by Mr 6 in Client A’s presence (page 137 and 

paragraph 30, page 284). In this letter Client A indicated that she was now 
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instructing another firm of solicitors in relation to her legal affairs (other than 

matters relating to performing rights) and giving Mr 3 her authority and 

instruction to release to them any information they requested without delay.  

 

53. This letter was posted by Ms 8 on 11 May 2012, along with a handwritten letter 

that Client A had written with [Ms 1’s] assistance (p.146). 

 

54. Mr 6 wrote to Mr 3 on 11 May 2012 requesting an undertaking that he did not 

proceed to complete or register the LPA or any other document Client A 

signed on 10 May, as well as copies of the documents or papers Client A had 

signed, copies of her instructions to Mr 3 regarding those matters and 

confirmation of the identities and status of the individuals other than Mr Russell 

who accompanied Mr 3 to the meeting. This letter is at page 144.  

 

55. Mr 3 responded to Mr 2's firm in a letter dated 16 May 2012 (p.173) to confirm 

that he had met with Client A on 10 May 2012 at a pre-arranged visit, and that 

she had signed an LPA of her own free will, which was in accordance with her 

own express wishes and was lodged at the OPG on 11 May 2012.  

 

56. On 23 May 2012, Mr 2's firm submitted revocation documents concerning the 

10 May 2012 LPA to the OPG on Client A’s behalf (the letter of 31 May 2012 is 

at page 356 - 367). 

 

57. [Private].  

 

58. On 3 August 2012, Mr Russell and Mr 3 challenged the Deed of Revocation on 

the grounds of undue pressure, however on 4 October 2012 they withdrew that 

challenge (pages 61, 62 and 266, paragraph 25), having seen a statement by 

Client A expressly denying any undue pressure. 

 

59. On 17 May 2013, Senior Judge Lush ordered costs against Mr Russell and Mr 

3 in relation to the Court of Protection proceedings, following an oral hearing 

on 26 April 2013. This represented a departure from the ordinary rule that the 

person whose property or affairs were the subject of the proceedings (i.e. 

Client A) should pay the costs. A copy of the judgment at pages 263 to 272. 

The position statement of the applicants Mr Russell and Mr 3 are at pages 

476- 485 and the respondent Client A's statement  is at pages 486 – 505.  
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60. In order to depart from the rule the court could consider, inter alia, the conduct 

of the parties before and during the proceedings.  

 

61. In his judgment Senior Judge Lush made a number of findings in respect of Mr 

Russell's and Mr 3’s conduct as set out at paragraphs 46 to 51 on pages 270 

to 272. The Committee was invited to have regard to that judgment in making 

its own findings of fact. 

 

62. Ms Hatt submitted that the facts set out at Allegations 1(a), (b), (c) and (d), and 

Allegation 2(a) amounted to misconduct or, for Allegation 2(a) only, 

alternatively a liability to disciplinary action under bye-law 8(a)(iii).  

 
MR RUSSELL'S CASE 

 
63. In the presentation of the case on behalf of Mr Russell, Mr Wilton drew the 

Committee's attention to the statement of defence and Mr Russell's detailed 

witness statement, dated 19 February 2018. He invited the panel to have 

regard to the testimonials written in support of Mr Russell (at pages 806-811). 

 

MR RUSSELL 

 

64. Mr Russell gave oral evidence to the Committee. He confirmed the contents of 

his witness statement to be true, with one typographical amendment. Mr 

Russell took the Committee through the exhibits produced by him in the 

hearing bundle. Ms Hatt cross-examined Mr Russell on behalf of ACCA. 

 

65. Mr Russell told the Committee that in April 2012 he found himself under a 

degree of pressure from Ms 1. He acknowledged that it appeared from the 

emails of 5 April 2013 (p.670) and 13 April 2103 (p.675) that there was a clear 

disagreement between Mr 3, who had effected a will in one way in November 

2011, and Ms 1 who had wanted a will drafted in a different way, and whose 

objective appeared to have been to move as much of the estate into her own 

and [Mr 5’s] names. Mr Russell maintained that the email of 13 April 2012 

(p.92) did not appear to him to be from Client A and that he and Mr 3 were 

suspicious about whether the emails and telephone calls accurately 
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represented Client A's wishes. He confirmed however that Client A had never 

said that she was being influenced improperly by Ms 1 or [Mr 5]. 

 

66. Mr Russell denied that there was a breakdown between Mr 3 and himself one 

the one hand, and Ms 1 on the other, or that a conflict of interest had arisen. 

When asked why he and Mr 3 continued to act for Ms 1 in these 

circumstances, he said that they had felt it was better to try to manage the 

situation and if he had ceased acting Mr 3 would have upset Ms 1 and, by 

implication, Client A. Mr Russell said he felt a sense of loyalty toward Client A.  

 

67. Mr Russell said he did not know that a copy of Client A's will was being 

requested by Client A until 11 April 2012. He denied having seen the letter 

from Client A to Mr 3 dated 4 April 2012 (p.90). He knew that Client A had 

previously not wanted a copy of the will due to confidentiality concerns. He 

accepted that by 11 April 2012 a copy of the will was being sought, but was 

unable to identify how he knew this. By this time, he accepted, Client A had 

changed her mind about not wanting a copy of the will, but he considered that 

Client A wanted to meet him soon. His plan was to take a copy of the will to the 

proposed meeting on 24 April.  

 

68. Mr Russell was asked about the letter from Client A to Mr 3 dated 20 April 

2012 (p.96), which was also emailed to Mr Russell at about the same time.  He 

said Mr 3 had telephoned him late in the evening of 21 April and read the letter 

to him. He told the Committee that Mr 3 was surprised about the contents of 

the letter, and the cancellation of the meeting that was due to take place on 24 

April.  

 

69. Having read the letter, he had been immediately suspicious that the letter was 

not "the work of [Client A]". He took the view that Ms 1 and [Mr 5] were taking 

steps to have Client A's will changed in a way that would not have reflected 

her instructions. In short, he thought that the letter was fraudulent. He said that 

he and Mr 3 decided that the best way to deal with the situation was to speak 

to Client A direct.  

 

70. Mr Russell was asked what his reaction was to learning that different solicitors 

had been instructed to prepare a new will. He said that his sole concern was to 
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protect Client A, who was appearing to act in a way that was contrary to her 

previous instructions. 

 

71. Mr Russell had called Client A on 26 April 2012 but she was busy that 

afternoon. He called again on 2 May 2012 and recorded the call. Mr Russell 

said he made the telephone call on 2 May 2012 in an attempt to seek 

reassurance. He decided not to ring Ms 1 or Ms 8 in order to identify the 

solicitor who had been instructed. He said he did not think he would obtain 

clear information in that way. He said it was better for him to call Client A 

(rather than Mr 3), because the letter of 20 April 2012 was addressed to Mr 3.  

 

72. He said that when he made that call he had Client A's will (Will 2) and her 

letter of wishes in front of him. Mr Russell said he had no clear "plan" when he 

called. He did not ask Client A whether the letter was genuine as he was 

concerned that it would worry her if she found out that forged letters were 

being written on her behalf. He said that his approach was to establish this in 

an indirect way. He accepted that he could have asked a question along the 

lines of "Do you want me and [Mr 3] to remain as attorneys?" or "Have you got 

a new solicitor dealing with your will?" but said that he did not have that degree 

of planning and that he was "playing it by ear." Mr Russell said that he wanted 

to establish what his ongoing professional role was, in light of a letter that he 

thought was out of character. He denied that he was concerned about losing 

control of Client A's finances and her as a Client. Mr Russell said that the 

credibility of his concern was borne out by his subsequent referral to the OPG. 

 

73. During the hearing, Mr Russell was invited to consider the transcript of the 

telephone call of 2 May 2012. He considered it significant that in that call Client 

A appeared happy to speak about her will. He said that he recorded the call to 

be able to demonstrate integrity and to provide some proof that the letter of 20 

April 2012 was not genuine. Mr Russell rejected the suggestion that Client A 

was confused during the course of the telephone call. 

 

74. Mr Russell said that after the call he did not think that a new will was in place, 

instead he considered a revision of the last will was needed to reflect Client A's 

instructions. He accepted that in his subsequent correspondence with Mr 4 at 

Firm 1 on 8 May 2012 he made reference to the possibility of a new will being 

in place, but said that this arose from a conversation that he had had with Mr 3 
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when they had discussed the transcript that had been made of the telephone 

call. He rejected the suggestion that this should have caused him to "down 

tools" immediately and make further, direct, enquiries before taking any steps 

towards drafting a new will or registering an LPA. He said that the first time he 

was aware that a new will had been prepared for Client A was in 2013, when 

he read Client A's statement for the Court of Protection proceedings (page 

287).  

 

75. Mr Russell told the Committee that his instructions to draft a new will could be 

found in the transcript of the telephone call at pages 106-107. He said that 

Client A did not know that a new will had been prepared prior to him meeting 

her on 10 May 2012. 

 

76. Mr Russell was referred to the Firm 1 fee note dated 30 July 2012, in respect 

of the work undertaken in connection with the revised will and LPA (p.119). He 

said all of the necessary work had been completed by the time he had 

discussed the likely fees with Client A, at the meeting of 10 May 2012. He said 

Client A had authorised the payment of the fees from the Client account on 10 

May 2012. 

 

77. Mr Russell accepted that during the telephone call he did not expressly receive 

Client A's instructions or consent to approach anyone, such as Mr 4 of Firm 1, 

to draft revisions to her will, or Mr 7 to draft an LPA. He maintained that he 

believed this consent could be reasonably inferred from his past relationship 

with Client A. 

 

78. Mr Russell said that Mr 7 was brought in by him on about 9 May 2012 in order 

to prepare an LPA superceding the existing EPA. 

 

79. Mr Russell said that the incurring of costs was implicit. He was referred to his 

firms' letter of 5 July 2002, which set out the terms of engagement between 

GW and Client A. He acknowledged that it did not form any basis to instruct 

third parties like Firm 1 for the drafting of a will, but he said that he had a 

verbal consent from Client A in 2007, in respect of IHT planning, and in July 

2011 in respect of experts dealing with discretionary trusts. He told the 

Committee that Client A trusted his firm to act in her best interest and that he 

was satisfied he had the authority and implicit instruction to instruct Firm 1 in 
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April 2012 and, therefore, to disclose the information on page 457. Mr Russell 

also considered it significant that he was instructing the same firm that had 

previously been instructed in relation to Client A's estate and who, in effect, 

already knew the information. 

 

80. Mr Russell said that he, Mr 3 and Mr 7 travelled to Client A's home on 10 May 

2012 as he wanted to ensure that something was in place to protect her. He 

accepted that there was already the 2007 EPA in place, but because Ms 1 had 

[Private] and the EPA required Ms 1, Mr 3 and him to act jointly in all matters. 

He thought it would be better for there to be a new LPA in place that appointed 

just him and Mr 3 as attorneys who could act jointly and severally. He said 

there were decisions that needed to be taken and he and Mr 3 had lost 

confidence in Ms 1 in light of his suspicions arising from the letter of 20 April 

2012. Mr Russell also said that in the past urgent decisions could not be taken 

when Ms 1 was involved. He considered that taking a pre-populated LPA 

appointing himself and Mr 3 as attorneys was both appropriate and in the best 

interests of Client A as it would potentially give him and Mr 3 decision-making 

powers as soon as it was stamped and registered at the OPG. Mr Russell said 

that he could not recall whether the exclusion of Ms 1 as an attorney was 

discussed with Mr 7. 

 

81. Mr Russell accepted that the visit of 10 May 2012 was not at Client A's request 

or instruction, and it had not been arranged with her before it took place. He 

agreed that this was unusual, but Mr Russell said that he and Mr 3 decided to 

visit Client A, and acting in the best interests of Client A meant that there had 

to be a degree of urgency.  He contacted Client A by telephone on the day of 

the visit, said he was in the area, and asked if he and Mr 3 could visit her at 

her home. He did not telephone before then as he believed there was a risk 

that Ms 1 would cancel the meeting, in light of the suspicions he and Mr 3 had.  

 

82. Mr Russell said that there had been no intention to discuss the letter of 20 April 

2012 with Client A at the meeting, and the letter was not mentioned or shown 

to her. He accepted the suggestion that Client A had a right to know that his 

suspicions that a fraudulent letter had been written in her name and that her 

signature had been cut and pasted onto that letter. He believed that to do so 

could have been upsetting to Client A and that this was something he did not 

want to risk. 
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83. The purpose of the meeting was to see how Client A was, and then to discuss 

and execute a new will and LPA.  

 

84. In the absence of Client A's cleaner being at her home on the day of the visit, a 

person was approached at the local garden centre by Mr 7 to witness the 

revised will. Mr Russell readily acknowledged that this was a "clumsy" 

decision, but said that it was necessary in light of the urgency of the situation, 

and because Client A did not want to go to a bank or post office. He could not 

recall any specific discussion with Client A about seeking a witness for the will, 

but said that he would have had a conversation with her. He did not believe 

that Client A was told how the witness had been found. In the event, the 

witness was someone unknown to Client A, who happened to be walking his 

dog along the road outside Client A's home. 

 

85. Mr Russell was asked why he did not obtain an up to date medical opinion 

upon the Client A's [Private] to revise her will. He said he had some concerns, 

but relied upon the opinion of Mr 3 that [Private] was unnecessary. He said 

that he relied upon the [Private] that had been undertaken in November 2011, 

[Private].  Mr Russell said that he and Mr 3 had born in mind the clarity of 

Client A's expressed wishes in her telephone call of 2 May 2012. 

 

86. Mr Russell accepted that Client A was a high-profile and important client for his 

firm, but he denied that he had any financial motivation for retaining her as a 

client. He told the Committee that her fee income was not substantial in the 

context of his firm's overall finances and her celebrity status was irrelevant as 

it would have been inconceivable that he would have revealed the identity of a 

client to anyone else. 

 

87. As to Allegation 2, Mr Russell told the Committee that all of the information that 

he gave to Mr 7 was in the public domain. [Private]. 

 

88. Mr Russell was reminded of an ACCA member's Fundamental Duty of 

Confidentiality, as applicable in 2012, and he accepted that all of the 

information had been acquired as a result of his professional and business 

relationship with Client A. He acknowledged that he had a duty not to disclose 

confidential information, however, Mr Russell stated that he believed that he 
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was under a legal or professional duty to disclose "in order to comply with 

ethical requirements" (ACCA Code of Ethics and Conduct, Section 140.7(iv)). 

He said that the ethical requirement was the need for him to act to protect 

Client A's interests. Mr Russell rejected the suggestion that removing Ms 1's 

power to act as an attorney was contrary to Client A's instructions and 

expressed wishes hitherto, and said that Mr 7 took a spare, blank, LPA to the 

meeting on 10 May 2012 to ensure that the new LPA was in accordance with 

such instructions as she was to give at the meeting. 

 

MR 7  

 

89. Mr 7 was called on behalf of Mr Russell to give evidence before the Committee 

(p.782).  He told the Committee of his attendance with Mr 2 at Client A's home 

on 10 May 2012 and produced the attendance note that he made at the time 

(p.796), and a number of letters subsequently written  by him which touched 

upon the subject matter of these proceedings. He told the Committee that he 

had many years of experience of preparing EPAs and, more recently, LPAs. 

 

90. Mr 7 said his first involvement in the matter was some months prior to May 

2012, when Mr Russell had asked him if he knew of any Geriatrician or other 

appropriate expert who could assist him with a client [Private] and undue 

influence. He told the Committee than any amendment to a Power of Attorney 

required instructions from the relevant person, the "donor", as long as that 

person had testamentary capacity. He was asked about the LPA prepared by 

him and dated 10 May 2012 (p.701) and said that this was "unrestricted", 

meaning that from the point of registration this would have given the attorneys 

unrestricted power to act on behalf of the donor.  

 

91. Mr 7 told the Committee that Mr Russell had sought an assurance of 

confidentiality from him prior to providing any details of Client A, and he said 

that this was typical of Mr Russell's cautious approach. He accepted that he 

was then provided with personal and some financial details of Client A by Mr 

Russell, but that he considered any of the details that he had been given could 

have been accessed from the internet once he had been provided with the 

Client A's name. He assumed that any such information provided would have 

been given with the authority of Client A. Mr 7 said that the completed LPA 

was prepared in reliance upon information provided by Mr Russell. 
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92. Mr 7 said he had suggested to Mr Russell that he pre-populate a blank LPA 

form prior to undertaking the journey to Client A's home. He was not sure 

whether he had been made aware of the existing EPA from 2007, but believed 

that he was and that as Mr Russell and Mr 3 were advising Client A, it was not 

for him to assess the merit of a new LPA being prepared. 

 

93. Mr 7 accepted that he had not spoken to Client A about the LPA prior to the 

meeting on 10 May 2012, but he said that this was not unusual. He said that 

Client A was not going to be alerted to the visit, so as not to alert [Ms 1] to the 

visit, in light of Mr Russell's concerns of undue influence. 

 

94. Once at Client A's home, he said that he was not party to any conversation 

with her about the revised will, and that he had not drafted it. However, he 

accepted that he had overheard Mr Russell and Mr 3 discussing the revised 

will, and that the understanding was clearly that they would be administering 

Client A's estate after her death. He said he otherwise had no knowledge of 

the contents of the will. 

 

95. He told the Committee that he had expected that another witness would be at 

the property to witness the completion of the revised will as well as him. When 

nobody was present that this was clearly a problem. Although he admitted to 

having previously knocked on a neighbours' door to act as witnesses, he said 

that he considered Mr Russell's idea of seeking a witness from somewhere in 

the village or, a local garden centre, to be "a really bad idea". He said he had 

not sought a witness to a will in such circumstances before. 

 

96. Mr 7 said that subsequently he had a meeting with Client A about the LPA. He 

explained the document, took her through it, and was satisfied that Client A 

understood its implications, including the lack of any restriction. [Private].  

 

97. Mr 7 said that he had explained to Client A that Mr Russell and Mr 3 would be 

able to make decisions about her affairs and said he specifically told her that 

the LPA would mean that [Ms 1] could not make decisions about her affairs, 

but that she would be informed about its existence. He could not recall any 

specific conversation with Client A about who she wanted to appoint as her 

Attorneys. He said that Client A had mentioned [Ms 1] often during the 
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meeting, and that she had not expressed any concerns about undue influence 

from [Ms 1]. He said he did not explore with Client A any of Mr Russell's 

concerns, as this was a sensitive subject and he did not want to upset Client A. 

He said that he had offered to return another day, if Client A wanted [Ms 1] to 

be there, but that she had not so requested. 

 

98. Mr 7 told the Committee that he was not aware of the details of the existing 

EPA, and considered that he did not need to know the details, or discuss that 

EPA with Client A, as she already had a solicitor, Mr 3, and Mr Russell 

advising her. Mr 7 accepted that Client A was his client in respect of the LPA. 

 

SUBMISSIONS  

 

99. Each Counsel had prepared detailed closing submissions in writing (p. 820-

874), which were supplemented by further oral submissions before the 

Committee. 

 

DECISION ON ALLEGATIONS AND REASONS 

 

100. The Committee carefully considered all of the evidence, oral and documentary, 

weighing that evidence dispassionately and determining, using its experience, 

expertise and commonsense, which evidence it accepted and which evidence 

that it rejected. It bore in mind the detailed written and oral submissions of 

Counsel and accepted the advice of the Legal Adviser. 

 

101. The Committee acknowledged that the burden of proving the allegations 

rested with ACCA and that the standard of proof was on the balance of 

probabilities. 

 

102. The Committee had regard to the judgment of Senior Judge Lush (p. 263) in 

the Court of Protection proceedings. It noted the learned Judge's findings of 

fact, in accordance with Regulation 12(2)(d), but bore in mind that the Judge 

did not hear oral evidence and was not determining the same factual issues as 

those that were before the Committee.  
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Allegation 1(a) 

 

103. The Committee considered that the first material issue for it to determine arose 

from the letter of 20 April 2012 from Client A to Mr 3, that had also been sent 

by email to Mr Russell. In that context the Committee also bore in mind the 

email exchange between the recipients, in which it was apparent that each had 

immediately doubted its authenticity for the reasons set out in the emails 

(p.98). Whilst there is now no dispute that Client A wrote that letter, the 

Committee carefully considered what Mr Russell thought of that letter when he 

received it, whether he genuinely suspected that it was not from Client A, 

whether it gave rise to a genuine suspicion that undue influence was being 

placed on Client A by [Ms 1], or whether it genuinely reflected Client A's 

wishes. 

 

104. The Committee noted that under the provisions of Will 2, executed in 

November 2011, Ms 1 became a lifetime beneficiary, and that no provision had 

been made for Mr 5. It was apparent that Ms 1, at least, was unhappy about 

the terms of Will 2, when account was taken of her repeated correspondence 

with Mr Russell and Mr 3. By way of example, the Committee had regard to Ms 

1's emails of 13 January 2012 (p.653), 6 February 2012 (p.659), 6 February 

2018 (p.660) and 5 April 2012 (p.270). Furthermore, Mr 3's email to Mr Russell 

of 13 April 2012 clearly set out that "[Mr 5] has left a message this morning - 

he is saying that both [Client A] and [Ms 1] are exceedingly upset over the 

situation regarding the will" (p.675).   

 

105. The Committee concluded that by April 2012 Mr Russell and Mr 3 knew that 

Ms 1 was unhappy with [Client A’s] will and appeared to be wanting to do 

something about it as a matter of urgency. The Committee considered that 

they were united in their approach to Ms 1; Mr 3 sent Mr Russell copies of his 

correspondence with her, including her repeated requests for sight of Will 2, 

and he was consulting Mr Russell in relation to the content of correspondence 

he was proposing to send to her (p.678), Mr 5 and Client A. 

 

106. The Committee bore in mind that the letter of 20 April 2012, from Client A, had 

been sent from Ms 8's email account and, accordingly, had not been sent 

directly from Client A. The Committee accepted that, at this stage, Mr Russell 

had a genuinely held suspicion that Ms 1 and Mr 5 may have been exerting an 
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undue influence upon Client A. The Committee noted that neither Mr Russell 

or Mr 3 had received any correspondence from Mr 2 to indicate that his firm 

was now acting for Client A, and found this to be surprising. 

 

107. The Committee was satisfied that by 2 May 2012 Mr Russell was seriously 

suspicious of a potential influence that Ms 1 and Mr 5 had over Client A's 

testamentary wishes. This is supported by Mr 3's letter of 13 April (p.681), 

upon the draft of which Mr Russell had been consulted, which was clearly 

intended to have been for the attention of Client A and no-one else. 

 

108. The fact of the telephone call was not in dispute, nor was the fact that Mr 

Russell had received the letter of 20 April 2012 in which Client A had stated 

that she did not want be contacted further about the matter by Mr 3, and that 

she had instructed alternative solicitors to draft a revised will. The Committee 

considered it implicit within Allegation 1(a) that ACCA had to prove that at the 

time the call was made Mr Russell was acting unprofessionally. The 

Committee was not satisfied that it was inappropriate for Mr Russell to have 

telephoned Client A on 2 May 2012. The Committee accepted that Mr Russell 

had a genuinely held concern about the question of undue influence upon 

Client A and that, when he made the telephone call, he did not believe that the 

letter was either genuine, or that it represented the genuine, unfettered wishes 

of Client A. In making this finding, the Committee bore in mind the email 

exchange between Mr Russell and Mr 3 on 21 April 2012, which it was 

satisfied was a genuine, not contrived, exchange of concerns. The Committee 

found that Mr Russell's telephone call on 2 May 2012 was born of genuine, 

professional, concern for Client A and wish to informally investigate whether 

the letter of 20 April 2012 was genuine.   

 

109. Accordingly, the Committee found Allegations 1(a)(i) and (ii) not proved. 

 

Allegation 1(b) 

 

110. Despite his concerns, at no stage did Mr Russell send a letter to Client A to 

enquire as to the authenticity of the letter dated 20 April 2012, or whether she 

had willingly instructed new solicitors to draft a revised will. The Committee 

was satisfied that he could have easily done so, in light of his evidence as to 

their good and long-standing professional relationship. Similarly, he could 
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easily have mentioned the letter of 20 April 2012, or alluded to it, during the 

telephone call on 2 May 2012 (p.694). The Committee carefully considered the 

telephone call, both the transcript and the audio recording. It was apparent to 

the Committee that Mr Russell was concerned for Client A. However, during 

the course of the call Client A referred to matters that must have made Mr 

Russell realise that she had indeed made a revised will. This was reflected by 

his concern to ensure that beneficiaries not provided for in Will 2 were now to 

be beneficiaries. By way of example, Client A specifically mentioned bequests 

to Mr 5 (which were not in Will 2), and when Mr Russell suggested that she 

had changed her mind, she made it quite clear that she had not. The relevant 

passage from the transcript reads as follows:  

 

[Private] 

 

111. Client A was emphatic in relation to the provisions of her will but Mr Russell did 

not enquire of her when, or in what will, she had made this bequest. The 

Committee found that it was dawning on Mr Russell that she had indeed made 

another will. 

 

112. In all the circumstances, the Committee was satisfied that by the time the 

telephone call on 2 May 2012 had ended, Mr Russell knew that another will 

had been made and therefore the letter of 20 April 2012 was genuine and that 

it reflected Client A's wishes. The Committee also noted the exchange of email 

correspondence at pages 110-111, between Mr Russell and Mr 4, in which Mr 

Russell talked in terms about the possibility of there being another will, created 

in April 2012. 

 

113. There was no dispute that Mr Russell visited Client A on 10 May 2012, or that 

the visit was at short notice and deliberately arranged in order not to alert Ms 

1. He did not take a copy of the 20 April 2012 letter with him to conclusively 

ascertain whether the letter was genuine. The Committee found that the visit 

was arranged so that Client A would execute a new will, with the assistance of 

Mr 3, and an LPA, with the assistance of Mr 7. In light of its findings above the 

Committee was satisfied that the visit was organised and took place despite Mr 

Russell knowing that Client A did not want to be contacted further on the 

matter of her will by Mr 3, and that she had instructed a different firm of 

solicitors to draft a new will.  
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114. Furthermore, having considered the entirety of the telephone call of 2 May 

2012, the Committee was satisfied that Client A had not given any instructions 

or initiated steps to execute either a new will or an LPA. The Committee 

rejected Mr Russell's suggestion that the execution of an LPA was somehow 

justified as, in his professional opinion, it was in her best interests. 

 

115. Accordingly, the Committee found Allegation 1(b) proved in its entirety. 

 

Allegation 1(c) 

 

116. The Committee accepted that Mr Russell believed that Ms 1 was not acting in 

her mother's best interests in her testamentary wishes. However, the 

Committee considered that Mr Russell's initial concern, prompted by the 20 

April 2012 letter, had led him to take a blinkered approach and ignore the clear 

import and conclusions that were obvious as a result of the telephone 

conversation of 2 May 2012. He had not received Client A's instructions to 

prepare a revised will or an LPA by the time Mr 4 was instructed to prepare a 

new will or wills in May 2012. The Committee was satisfied that Mr Russell 

was acting without instructions because of his (by then unreasonable) belief 

that he was acting in the best interests of Client A. 

 

117. Accordingly, the Committee found Allegation 1(c) proved. 

 

Allegation 1(d) 

 

118. There was no dispute that Mr Russell instructed Mr 7 to draft an LPA in 

preparation for the visit to Client A on 10 May 2012. As set out in its findings in 

relation to Allegation 1(b)(ii), the Committee was satisfied that Client A had not 

given any instructions or initiated steps to execute an LPA. Mr Russell did not 

suggest that she had done so. He also accepted that an LPA could not be 

effected without the consent of Client A. The Committee rejected Mr Russell's 

suggestion that the execution of an LPA was somehow justified as, in his 

professional opinion, it was in Client A's best interests, as he felt that the letter 

dated 20 April 2012 was not genuine. 
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119. As set out above, by 10 May 2012 Mr Russell knew that the 20 April 2012 

letter was genuine, and did therefore not hold a reasonable belief that a new 

will or an LPA was in Client A's best interests. The Committee found that the 

revised LPA was created and signed (in wholly inappropriate circumstances) to 

further Mr Russell's interests, as opposed to Client A's. 

 

120. Accordingly, the Committee found Allegation 1(d) proved. 

 

Allegation 1(e) 

 

121. The Committee next considered whether Mr Russell was guilty of misconduct 

by reason of his acts found proved in relation to Allegations 1(b),(c) and (d). 

 

122. The Committee had at the forefront of its considerations the public interest, 

which included not only the protection of members of the public, but also the 

maintenance of public confidence in the profession and in ACCA, and the 

declaring and upholding of proper standards of conduct and behaviour.  

 

123. The Committee bore in mind that not every professional act or omission, and 

not every professional failing is sufficiently serious as to amount to misconduct. 

The Committee reminded itself of the definition of misconduct within bye-law 8, 

and also the legal authorities and guidance set out in the advice of the Legal 

Adviser and in the submissions of Counsel. 

 

124. The Committee was satisfied that Mr Russell's behaviour in Allegations 1(b),(c) 

and (d) was professionally culpable, and discreditable to Mr Russell, ACCA 

and the Accountancy Profession. The Committee considered his conduct as 

found proved to represent a significant and serious departure from the high 

standards expected of an ACCA member and conduct that brought ACCA and 

the profession into disrepute.  

 

125. Mr Russell's conduct was in the course of his profession; one of the services 

he provided for Client A involved "estate planning issues" (page227). Securing 

appointments as Client A's Attorney (by reason of the LPA) and as a Trustee 

(by reason of the will) on 10 May 2012 would have potentially been to the 

benefit of Mr Russell or his practice. The Committee did not consider his 
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conduct to have been born of personal advancement, rather it reflected the 

persistence of his by then unreasonable belief that he was acting in the best 

interests of Client A. The result was that Mr Russell acted both without 

instructions and contrary to the express wishes of Client A.   

 

126. Accordingly, the Committee concluded that the facts found proved in 

Allegations 1(b),(c) and (d) amounted to misconduct. To characterise it as 

other than misconduct would fail to uphold proper professional standards and 

would undermine public confidence in the profession and in the regulatory 

function of ACCA. 

 

Allegation 2 

 

127. There was no dispute that, in connection with Mr 7 being instructed to draft an 

LPA in preparation for the meeting the next day, on 9 May 2012 Mr Russell 

provided him with information during a telephone conversation that included: 

 

a. Client A’s name, residential address and date of birth;  

b. Client A’s general financial standing to the extent it was substantial 

[Private].  

 

128. The Committee rejected Mr Russell's assertion that this sort of information was 

in the public domain, this information had been obtained by Mr Russell by 

reason of his professional and business relationship with Client A.  

 

129. The reason for the disclosure of this information was to facilitate the 

preparation of the LPA prior to the meeting on 10 May 2012. ACCA alleged in 

Allegation 2(a) that by means of the disclosure, Mr Russell "acquired a 

personal advantage and/or the advantage of a third party." The Committee 

determined that this allegation required proof of the existence of a material 

advantage to some person, which related to the giving of information. The 

alleged "advantage" in this case was not particularised in the allegation, nor 

was it identified during the course of evidence or submissions. The Committee 

did not speculate, knowing that it must not. It considered that the element of 

"advantage" was an essential element of Allegation 2(a) and, accordingly, in 

the absence of any or any cogent evidence the Committee found Allegation 

2(a) not proved. 
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130. Allegation 2(b) was predicated on the basis of the facts set out in Allegation 

2(a) and therefore was also found not proved. 

 

131. In light of the Committee's findings in respect of Allegations 2(a) and (b), it 

follows that Allegation 2(c) was found not proved. 

 

SUMMARY OF FINDINGS ON THE ALLEGATIONS 

 

132. Accordingly, the Committee made the following findings: 

 

Allegation 1(a)(i) and (ii)  Not Proved 

Allegation 1(b)   Proved in its entirety 

Allegation 1(c)   Proved in its entirety 

Allegation 1(d)   Proved 

Allegation 1(e)   Proved 

Allegation 2    Not proved  

 

SANCTION AND REASONS 

 

133. The Committee carefully considered the submissions of Ms Hatt, on behalf of 

ACCA, and Mr Wilton, on behalf of Mr Russell. It accepted the advice of the 

Legal Adviser. It had regard for all of the findings of fact that it had made in 

respect of the allegations. 

 

134. The Committee had regard to ACCA's Guidance For Disciplinary Sanctions. It 

had at the forefront of its consideration the public interest, which included not 

only the protection of members of the public, but also the maintenance of 

public confidence in the profession and in ACCA, and the declaring and 

upholding of proper standards of conduct and behaviour. The Committee 

recognised that the purpose of sanctions was not to be punitive, although a 

sanction may have a punitive effect.  

 

135. The Committee acknowledged that any sanction must be proportionate and 

that it should consider sanctions starting with the least restrictive before 

moving upwards. 

 



 HEARING  

 

136. The Committee identified the following aggravating features of Mr Russell's 

misconduct: 

 

 The misconduct was not an isolated incident but was a course of conduct 

that carried on over a period of 8 days; 

 The age and vulnerability of Client A, and Mr Russell's knowledge of her 

memory issues; 

 Mr Russell's lack of demonstrated insight into the seriousness of his 

conduct and its impact upon the reputation of ACCA. 

 

137. The Committee identified the following mitigating factors: 

 

 Mr Russell's initial genuinely held concern that Client A's testamentary 

wishes had been subject to undue influence, and his belief that he was 

acting at all times in her best interests; 

 Mr Russell's many years of professional dealings with Client A; 

 There was no evidence of gain for Mr Russell and his conduct was not 

motivated by personal gain; 

 The references and testimonials which spoke highly of Mr Russell's 

personal and professional qualities; 

 The time that it has taken for this case to be heard, now six years since 

the matters giving rise to the case, with no fault on the part of Mr Russell; 

 The effect that the proceedings have had upon Mr Russell's health. 

 The absence of any previous disciplinary findings;  

 The risk of repetition of this misconduct is assessed as negligible; 

 A level of insight, demonstrated in part Mr Russell having undertaken an 

ACCA Ethics and Professional Skills module;  

 Mr Russell's engagement with ACCA in the regulatory process and this 

hearing. 

 

138. The Committee first considered taking no further action in this case. It was in 

no doubt that to do so would fail properly to mark the misconduct of Mr Russell 

and would undermine confidence in ACCA as a Regulator. 
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139. Having decided that it was necessary to impose a sanction in this case, it 

considered the question of sanction in ascending order, starting with the least 

restrictive. 

 

140. The Committee first considered whether the appropriate sanction would be the 

Admonishment of Mr Russell. In light of the nature and seriousness of the 

misconduct found proved the Committee determined that an Admonishment 

would not adequately reflect the gravity of this case and would not be a 

proportionate outcome. 

 

141. For the same reason the Committee determined that a Reprimand was not 

appropriate, and that to impose a Reprimand would not mark publicly the 

nature and seriousness of the misconduct in this case, nor would it suitably 

declare and uphold proper standards of conduct. 

 

142. The Committee considered that Mr Russell's misconduct represented a 

serious departure from the standards expected of a member of ACCA. It was 

satisfied that no sanction short of the Severe Reprimand of Mr Russell was 

appropriate in his case. The Committee considered that a lesser sanction 

would fail properly to declare proper standards of professional behaviour and 

would undermine public confidence in the profession and in ACCA as its 

regulator.  

 

143. For the sake of completeness, the Committee went on to consider whether Mr 

Russell's misconduct was incompatible with him being a member of ACCA. 

The Committee was mindful that the reputation of a profession and 

professional body such as ACCA is more important than the fortunes of any 

individual member. The Committee accepted that Mr Russell's conduct was 

born of a very unusual set of circumstances, and in light of the substantial 

mitigating factors identified above, the Committee found that to exclude Mr 

Russell from membership of ACCA would be disproportionate. It bore in mind 

the public interest in the retention of an ACCA member who posed no risk of 

repetition of the misconduct found proved and who otherwise had a long and 

unblemished career. 
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EFFECTIVE DATE OF ORDER  

 

144. This order shall effect from the date of the expiry of the appeal period unless 

Mr Russell gives notice of appeal prior to the expiry of that period, in which 

case it shall become effective (if at all) as described in the Appeal Regulations. 

 

COSTS 

 

145. ACCA claimed costs in the sum of £41,069. The costs schedule had been sent 

to Mr Russell prior to this hearing and had been updated to reflect the full 

length of the hearing. 

 

146. The Committee was provided with an up to date statement of means for Mr 

Russell. Mr Wilton invited the Committee to conclude that this was a complex 

and unusual case, that the case had been defended in a responsible manner. 

He also reminded the Committee of the allegations that had been not found 

proved. Mr Wilton submitted that a substantial reduction of the costs claimed 

would be appropriate. 

 

147. The Committee considered that the sum claimed by way of costs was fair and 

represented a reasonable sum for work reasonably undertaken. However, it 

considered a discount should be applied to reflect the matters properly relied 

upon by Mr Wilton, and the Committee therefore directed that Mr Russell pay 

£20,000 by way of costs to ACCA. 

 

 

 

 

Dr Jonathan Page 

Chairman 

27 June 2018 
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